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CAUSE NO.
CHARLES E. CHEEVER, JR.
Plaintiff,
v.
THE ARMY RETIREMENT RESIDENCE
FOUNDATION – SAN ANTONIO, INC.,
d/b/a THE ARMY RESIDENCE
COMMUNITY; ARMY RETIREMENT
RESIDENCE SUPPORTING
FOUNDATION; DOLLY BAKER; JESSIE
S. BREWER; HERB COLEY; DAVID
HAYES; ROY S. JOHNSON, III;
CLARENCE MAXWELL; DAN MILLS;
CHARLES H. REDING; JAMES G.
SOLOMON; JAMES B. STUBBLEFIELD;
MIKE WEIMER; AND DONNA WRIGHT
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IN THE DISTRICT COURT

BEXAR COUNTY, TEXAS

225th

_____ JUDICIAL DISTRICT

Defendants.
ORIGINAL PETITION
Charles E. Cheever, Jr. (“Plaintiff”) files his Original Petition complaining of The Army
Retirement Residence Foundation – San Antonio, Inc. (“ARRF” or the “ARC”); Army
Retirement Residence Supporting Foundation (“Supporting Foundation”); Dolly Baker; Jessie S.
Brewer; Herb Coley; David Hayes; Roy S. Johnson, III; Clarence Maxwell; Dan Mills; Charles
H. Reding; James G. Solomon; James B. Stubblefield; Mike Weimer; and Donna Wright
(together “Defendants”) and for cause of action respectfully shows as follows:
I.
DISCOVERY CONTROL PLAN
1.

Plaintiff intends to conduct discovery under Level 3. See Tex. R. Civ. P. 190.4.
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II.
PARTIES
2.

Plaintiff is an individual residing at the ARC, a continuing care retirement

community (“CCRC”) located at 7400 Crestway, in San Antonio, Texas. Plaintiff is a retired
San Antonio business man who served honorably in the U.S. Air Force and retired from military
service as a Lt. Colonel. In addition to being a resident of the ARC, Plaintiff and his family have
made substantial charitable donations to the ARC.
3.

ARRF is a non-profit corporation incorporated under the laws of the District of

Columbia and authorized to do business in the State of Texas. It is also a tax-exempt charity
under §501(c)(3) of the Internal Revenue Code of 1986, as amended (the “Code”). ARRF does
business as the ARC.

ARRF may be served with process through its registered agent,

Corporation Service Company d/b/a CSC-Lawyers Incorporating Service Company, at 211 E.
7th Street, Suite 620, Austin, Texas 78701.
4.

Supporting Foundation is a non-profit corporation incorporated under the laws of

Texas and authorized to do business in the State of Texas. It is also a tax-exempt charity under
§501(c)(3) of the Code. Supporting Foundation is located at 10000 Rhineland, in San Antonio,
Texas. The Supporting Foundation provides financial support for the exclusive benefit of ARRF.
Supporting Foundation may be served with process through its registered agent, Bruce G.
Furbish, at 7400 Crestway, San Antonio, Texas 78239, or wherever he may be found.
5.

Dolly Baker (“Baker”) is an individual resident in Texas. She may be served with

process at 7400 Crestway, San Antonio, Texas 78239; or wherever she may be found. Baker is a
member of ARRF’s Board of Directors.
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6.

Jessie S. Brewer (“Brewer”) is an individual resident in Texas. She may be

served with process at 7400 Crestway, San Antonio, Texas 78239; or wherever she may be
found. Brewers is a member of ARRF’s Board of Directors.
7.

Herb Coley (“Coley”) is an individual resident in Texas. He may be served with

process at 7400 Crestway, San Antonio, Texas 78239; or wherever he may be found. Coley is a
member of ARRF’s Board of Directors.
8.

David Hayes (“Hayes”) is an individual resident in Texas. He may be served with

process at 7400 Crestway, San Antonio, Texas 78239; or wherever he may be found. Hayes is a
member of ARRF’s Board of Directors.
9.

Roy S. Johnson, III (“Johnson”) is an individual resident in Texas. He may be

served with process at 7400 Crestway, San Antonio, Texas 78239; or wherever he may be found.
Johnson is a member of ARRF’s Board of Directors.
10.

Clarence Maxwell (“Maxwell”) is an individual resident in Texas. He may be

served with process at 7400 Crestway, San Antonio, Texas 78239; or wherever he may be found.
Maxwell is a member of ARRF’s Board of Directors.
11.

Dan Mills (“Mills”) is an individual resident in Texas. He may be served with

process at 7400 Crestway, San Antonio, Texas 78239; or wherever he may be found. Mills is a
member of ARRF’s Board of Directors.
12.

Charles H. Reding (“Reding”) is an individual resident in Texas. He may be

served with process at 7400 Crestway, San Antonio, Texas 78239; or wherever he may be found.
Reding is a member of ARRF’s Board of Directors.
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13.

James G. Solomon (“Solomon”) is an individual resident in Texas. He may be

served with process at 7400 Crestway, San Antonio, Texas 78239; or wherever he may be found.
Solomon is a member and President of ARRF’s Board of Directors.
14.

James B. Stubblefield (“Stubblefield”) is an individual resident in Texas. He may

be served with process at 7400 Crestway, San Antonio, Texas 78239; or wherever he may be
found. Stubblefield is a member of ARRF’s Board of Directors.
15.

Mike Weimer (“Weimer”) is an individual resident in Texas. He may be served

with process at 7400 Crestway, San Antonio, Texas 78239; or wherever he may be found.
Weimer is a member of ARRF’s Board of Directors.
16.

Donna Wright (“Wright) is an individual resident in Texas. She may be served

with process at 7400 Crestway, San Antonio, Texas 78239; or wherever she may be found.
Wright is a member of ARRF’s Board of Directors.
III.
JURISDICTION
17.

The Court has subject-matter jurisdiction over the lawsuit because the amount in

controversy exceeds the Court’s minimum jurisdictional requirements, and the actions which
form the basis of this Petition occurred in whole or in part in Texas.
18.

The Court has personal jurisdiction over Defendants because the events giving

rise to this Petition involved Plaintiff.
IV.
VENUE
19.

Venue is proper in Bexar County under Texas Civil Practice & Remedies Code §

15.002 because it is the county in which the events giving rise to the claims occurred.
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V.
BACKGROUND
20.

Plaintiff brings this suit as a result of Defendants’ inability and/or unwillingness

to manage and operate the ARC retirement community in a competent and reasonable manner.
Defendants have managed and operated the ARC below the standard of ordinary care, have
engaged in bad faith actions, and have not acted in the best interests of the resident senior
citizens, all of whom are retired military veterans and/or their spouses, widows, or widowers, and
who have come to call the ARC their home. Defendants’ mismanagement constitutes a material
breach of a written agreement between Plaintiff and the ARC.
21.

Residents of the ARC, including Plaintiff, have borne the cost of Defendants’

mismanagement and continue to do so. Residents of the ARC live in an environment of fear and
anxiety as a result of Defendants’ mismanagement. The negative environment has caused many
of the ARC’s residents to vacate their residences, which has raised vacancy rates and reduced
occupancy rates. As a result, the ARC’s management has attempted to correct its loss of revenue
from the decline in resident fees by increasing the fees charged to remaining residents. Such
actions have only exacerbated the problem by driving more residents away. Those who remain,
including Plaintiff, pay increasing resident fees and face additional risk to their financial
investment in the ARC.
A. Continuing Care Retirement Communities
22.

Continuing Care Retirement Communities (CCRCs), such as the ARC, offer a

range of housing and medical services targeted to older adults, sometimes referred to as a
continuum of care. Typically, CCRCs provide housing, health-care services, and other amenities
through long-term service and care contracts.
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23.

Because their financial structure is often complex, the National Investment Center

and the American Seniors Housing Association recommend that CCRCs provide sufficient
information and resources to help potential residents decide whether to enter into long-term
service and care contracts with a CCRC. The National Investment Center and the American
Seniors Housing Association also recommend that CCRCs regularly provide financial
information and updates on operations, so as to foster resident confidence and a sense of
community.
24.

Because CCRCs frequently offer prepaid or shared-risk medical benefit programs,

they are subject to regulation by state agencies. These agencies protect residents by requiring
CCRCs to report financial, operating, and governance information to the state and to residents.
In Texas, the Texas Department of Insurance regulates CCRCs and requires CCRCs to be
licensed.
25.

The National Investment Center and the American Seniors Housing Association

recommend that CCRCs provide sufficient financial information to residents to permit them to
understand the CCRC’s overall financial condition. Recommended types of information include,
but are not limited to, audited financial reports, financial data—such as, among others, liquidity
measures, debt obligations, cash reserves—to ascertain the CCRC’s ability to meet obligations to
residents, financial forecasts, occupancy trends, and key contractual provisions regarding refunds
of entrance fees.
26.

The National Investment Center and the American Seniors Housing Association

recommend that residents of CCRCs have access to management. To provide and encourage
access, CCRCs are to schedule regular meetings between residents and CCRC leadership.
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CCRCs also are to develop policies and practices to ensure regular, open communications with
residents and allow residents to address concerns to management on an individual basis.
B. The ARC
27.

The ARC is located in northeast San Antonio, between Fort Sam Houston and

Randolph Air Force Base. The ARC is a CCRC for veteran career officers, their spouses,
widows, and widowers. The term “officer” includes Regular, Reserve, and National Guard
commissioned and warrant officers. The term “career” means either a minimum of 20 years
military service (active or reserve component) of which at least 10 years must have been as a
commissioned or warrant officer, or retirement for a physical disability suffered while on active
duty as a commissioned or warrant officer. Each “career” officer must be listed on the official
Military Retired Roles.
28.

The ARC occupies an area of approximately 143 acres and is comprised of high-

rise apartments, cottages, assisted living facilities, a skilled nursing center called ARC’s health
care center, a memory unit serving residents with memory issues, and a number of amenities—
all designed to provide a continuum of care to the ARC’s residents.
29.

Residents have the option to live in apartments or cottages and have access to the

spectrum of health care services and facilities that are available to them if needed. The ARC is
home to approximately 750 residents who are retired career military officers, spouses, widows,
and widowers.

The ARC’s residents represent honorably served, retired officers from all

branches of U.S. military service.
30.

The ARC is managed by ARRF in conjunction with the Supporting Foundation.

The Supporting Foundation owns the real property on which the ARC is located and is
responsible for payment on tax-exempt bonds issued to finance the ownership of the ARC. Bond
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proceeds have been used to acquire the property where the ARC is located and the construction
of the buildings located at the ARC.
31.

Residents who wish to live at the ARC must pay an entrance fee to the Supporting

Foundation in exchange for a life estate in real property—e.g., apartments and cottages—at the
ARC. The entrance fees, which can exceed $300,000, are not refundable to residents, except
under certain limited circumstances.
32.

ARRF manages services and day-to-day operations at the ARC. Residents must

pay a monthly fee to ARRF for those services. A portion of the resident fees paid to the ARC
are, in turn, then paid to Supporting Foundation in order to pay the debt service on the
outstanding bonds, which currently amount to approximately $90 million.
33.

On November 28, 2011, Plaintiff entered into a valid and enforceable contract

(the “Resident Contract”) with the ARC. See Exhibit A. The ARC requires all residents to enter
into a Resident Contract.
34.

Pursuant to the Resident Contract, as amended on June 5, 2013, Plaintiff paid

$297,300 for a two-bedroom living unit at the ARC. Also pursuant to the Resident Contract,
Plaintiff paid an entrance fee, which is not refundable after 43 months.
35.

The Resident Contract provides Plaintiff with the right to “[l]ive in a facility

dedicated to respecting the dignity of its occupants at all times.” The Resident Contract provides
further that the ARC is responsible for the following:
a. The smooth and efficient operation of the [ARC] Community.
b. Prudent management while being responsive to the desires of Residents,
all within the limits of sound business practices and fairness to Residents.
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c. Reviewing rates and fees periodically and adjusting them, as necessary, to
accurately reflect the costs of operating the [ARC] Community.
d. Diligently striving to lease Residences as they become vacant to maintain
a sound financial base.
e. Creating and maintaining an image and environment that fits the status of
a high quality active retirement Community.
36.

ARRF’s Board of Directors is currently comprised of retired military officers and

the spouse of retired military officer, none of whom is a resident of the ARC. At the present, no
residents of the ARC serve on the Board.

ARRF’s current Directors include individual

Defendants Baker, Brewer, Coley, Hayes, Johnson, Maxwell, Mills, Reding, Stubblefield,
Weimer, Wright, and Board President Solomon.
37.

Both ARRF and Supporting Foundation are nonprofit organizations under

§501(c)(3) of the Code, which allows for a federal tax exemption for nonprofit organizations,
specifically those that are considered public charities, private foundations or private operating
foundations.

They are regulated by the U.S. Department of Treasury through the Internal

Revenue Service.
38.

§501(c)(3) organizations are highly regulated entities. Both the activities and the

governance of these organizations are subject to strict rules. No part of the activities or the net
earnings can unfairly benefit any director, officer, or any private individual.
39.

A charity may not pay more than reasonable compensation for services rendered.

Although the Code does not require charities to follow a particular process in determining the
amount of compensation to pay, the compensation of officers, directors, trustees, key employees,
and others in a position to exercise substantial influence over the affairs of the charity should be
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determined by persons who are knowledgeable in compensation matters and who have no
financial interest in the determination. The process used to determine the compensation of an
organization’s top management official and other officers and key employees should include a
review and approval by independent persons, comparability data, and contemporaneous
substantiation of the deliberation and decision.
C. Mismanagement of the ARC
40.

Defendants have mismanaged the ARC’s affairs, resulting in financial losses,

increased resident fees, and an environment of mistrust and loss of confidence in management,
including the Board of Directors, and the resulting anxiety of residents.
41.

Despite recommended best practices, ARC residents are not provided with

sufficient financial information to understand the ARC’s overall financial condition, which is in
jeopardy due to mismanagement by Defendants.
42.

Evidence of mismanagement by Defendants is demonstrated by the handling of

reported financial malfeasance by the ARC’s Chief Financial Officer (“CFO”). Upon learning of
reported financial malfeasance by the CFO—malfeasance which involved an off-the-books
deferred compensation plan totaling $535,000 to $750,000—Defendants ignored the reports and
instead defended the CFO’s actions to the ARC’s staff members. In fact, when an accountant
from ARRF discovered and reported the off-the-books deal and alerted management, she was
terminated. Not until the malfeasance became known among the ARC’s residents did the ARC’s
leadership initiate any reasonable action to address the matter.

Had Defendants not been

pressured to act, it would likely have resulted in a financial loss of $535,000 to $750,000.
43.

Defendants also failed to disclose overpayments to a Florida-based financial

advisory firm.

Defendants made duplicate payments to the Florida-based firm for loan
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origination fees, resulting in overpayments of $57,000. Defendants did not disclose the
overpayments to the ARC’s residents.
44.

Many of the retired veterans, spouses, widows, and widowers who reside at the

ARC are on government pensions, but the fees they pay to ARRF are increasing
disproportionately. Fees have been rising as a result of a downturn in revenue at the ARC. Based
upon standards well known among CCRCs, the ARC must maintain an occupancy rate of at least
90–92 percent in order for Supporting Foundation to satisfy the debt service requirement on its
bonds and even its operating expenses. The ARC’s occupancy rate is currently about 91 percent
and declining, with 29 high-rise apartment vacancies and 14 cottage vacancies. Further, five
residences are now being vacated by residents because, in most cases, of dissatisfaction caused
by the mismanagement of the ARC.
45.

The decline in occupancy has been affected by management’s failed marketing

efforts and the adverse reaction of prospective residents who decide not to reside at the ARC
because of the evident dissatisfaction of current residents at the ARC. Based on past experience
at the ARC, one of the keys to attracting new residents is based on recommendations from
current residents, but many current residents are now declining to recommend the ARC to their
friends and other prospects because of their dissatisfaction with the management of the ARC.
With the reduction of revenues from resident fees because of the declining occupancy rates,
management has increased the resident fees, and the practice of passing on to residents the
adverse consequences of management’s underperformance is expected to continue. As a result,
residents of the ARC live in an environment of fear and anxiety: they face increasing resident
fees, greater risk to the financial investment they have made in the ARC, and a tense atmosphere.

PLAINTIFF’S ORIGINAL PETITION
4811-4929-6705.3

Page 11

46.

Despite recommended best practices specifying that residents of CCRCs have

access to management, including regular meetings between residents and management,
Defendants have failed to provide residents with key information vital to the ARC’s financial
future. In addition to the concealed deferred compensation plan and overpayments discussed
above, Defendants infrequently conduct town hall meetings with ARC residents, and they refuse
to make minutes of Board meetings available to residents.
47.

As a result of Defendants’ mismanagement, over 300 residents of the ARC

recently signed and delivered to the ARC Board of Directors a petition which stated, “We, the
undersigned, have determined that it is in the best interests of the Army Retirement Community
and its residents that we replace the current CEO/Executive Director.” Some of the residents
declined to sign the petition because of their fear of reprisal from the ARC’s management. As
indicated by the petition, residents of the ARC have expressed their lack of confidence in
Defendants’ leadership as well as their own associated anxieties regarding the effects of the
declining occupancy rates and the related effects on their resident fees, and their frustration with
Defendants’ overall lack of responsiveness and transparency, all of which puts the future of the
ARC at risk. In many cases, residents have consumed a large portion of their remaining financial
resources to pay their non-refundable initial entrance fee to the ARC, and putting them at
significant financial risk.
48.

Further evidence of mismanagement is the workplace environment for the staff at

the ARC. Prior to the current management, the attitude of the staff toward the residents was felt
to be warm and caring. The attitude of the staff has undergone a negative change because of
their relationship with management and concern for their jobs.

Valued staff members are

voluntarily leaving their employment with the ARC because of the negative environment.
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49.

After receipt of the resident petition, described above, the executive director of

the ARC pressured the staff to submit reports about any positive events at the ARC, which puts
staff members in an indefensible position and creates concern about their continued employment
if they fail or refuse to respond favorably.
50.

Plaintiff has exhausted all other reasonable remedies available to him prior to

filing this suit.
CAUSES OF ACTION
A. Count One: Breach of Contract
51.

Plaintiff incorporates the assertions contained in the foregoing paragraphs.

52.

At Article X of the Resident Contract, the ARC agreed to the following

responsibilities:
a. The smooth and efficient operation of the [ARC] Community.
b. Prudent management while being responsive to the desires of Residents,
all within the limits of sound business practices and fairness to Residents.
c. Reviewing rates and fees periodically and adjusting them, as necessary, to
accurately reflect the costs of operating the [ARC] Community.
d. Diligently striving to lease Residences as they become vacant to maintain
a sound financial base.
e. Creating and maintaining an image and environment that fits the status of
a high quality active retirement Community.
53.

The ARC breached the terms of the Resident Contract by:
a. Failing to operate the ARC smoothly and efficiently.
b. Failing to manage the ARC in a prudent manner.
c. Failing to lease residences as they become vacant.
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d. Failing to maintain a sound financial base.
e. Failing to maintain an image and environment that fits the status of a high
quality active retirement Community.
54.

The ARC’s breaches are demonstrated by Defendants’ failure to prevent the

financial malfeasance of the ARC’s CFO, failure act on reports of the financial malfeasance
(worth hundreds of thousands of dollars), termination of the employee who reported the financial
malfeasance, and failure to report hundreds of thousands of dollars in deferred compensation
liabilities. Such failures and actions constitute a failure to operate the ARC smoothly and
efficiently, a failure to manage the ARC in a prudent manner, and a failure to maintain a sound
financial base.
55.

Moreover, Defendants’ actions and failures have created an environment of fear

and anxiety on the part of the ARC’s residents. The negative environment has caused many of
the ARC’s residents to vacate their residences, leaving the ARC with an increased vacancy rate
and a declining occupancy rate. The result is a reduction of revenues from resident fees, which
the ARC’s management has attempted to correct by increasing resident fees. Such actions,
including the practice of passing on to residents the adverse consequences of management’s
underperformance, constitute a failure to lease residences as they become vacant, a failure to
maintain a sound financial base, and a failure to maintain an image and environment that fits the
status of a high quality active retirement Community.
56.

Pursuant to the explicit terms of the Resident Contract, Plaintiff has the right to

live in a facility dedicated to respecting the dignity of its occupants at all times. Defendants have
breached the Resident Contract by creating an environment of fear and anxiety, thus denying
Plaintiff the benefit of his mutually agreed upon rights.
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57.

The breaches discussed above have had a direct financial impact on Plaintiff by

causing higher resident fees and putting his financial investment in the ARC at significant risk.
58.

Plaintiff performed his obligations under the Resident Contract.

B. Count Two: Breach of Fiduciary Duty
59.

Plaintiff incorporates the assertions contained in the foregoing paragraphs.

60.

Defendants failed to act in good faith by putting the needs of ARRF and the

Supporting Foundation above the needs of the ARC’s residents, including failing to address
reported malfeasance by high-level management until pressured by the ARC’s residents.
Defendants’ refusal to adopt recommended practices of transparency and communications with
residents exemplifies their lack of good faith and furthers an environment of mistrust and
anxiety.
61.

Defendants failed to act with ordinary care by failing to act on reports of

malfeasance worth hundreds of thousands of dollars, terminating the employee who reported the
malfeasance, failing to report substantial liabilities arising from a deferred compensation plan
and overpayment for financial services, and refusing to adopt CCRC practices recommended by
the National Investment Center and the American Seniors Housing Association.
62.

Defendants failed to act in a manner believed to be in the best interests of the

ARC and its residents. Defendants increased the resident fees to compensate for operating
shortfalls. Increased fees, in turn, drive residents away and dissuade potential residents from
moving in. Thus, Defendants’ actions have caused a downward spiral in which the ARC and its
residents ultimately lose money.
63.

These actions constitute Defendants’ breaches of fiduciary duty to the ARC, its

residents, and the State of Texas.
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64.

Plaintiff seeks a recovery of the actual and consequential damages resulting from

Defendants’ breaches of fiduciary duty.
C. Count Three: Elder Exploitation
65.

Plaintiff incorporates the assertions contained in the foregoing paragraphs.

66.

Plaintiff, like most residents of the ARC, is an elderly person.

67.

Chapter 48 of the Texas Human Resources Code prohibits exploitation of elderly

persons by any improper act that involves attempting to use the resources of an elderly person for
monetary or personal benefit, profit, or gain.
68.

ARC’s CFO violated the Human Resources Code and committed elder

exploitation by improperly brokering—for his personal gain—an off-the-books deferred
compensation plan valued at up to $750,000.
69.

Moreover, by failing to take reasonable actions in response to the discovery of the

plan—indeed, Defendants terminated the employee who discovered and reported the plan—
Defendants have created an environment of fear and anxiety on the part of the ARC’s residents.
Because of the resulting fear and anxiety, many of the ARC’s residents have vacated their
residences, resulting in a reduced occupancy rate. Consequently, the ARC faces a reduction of
revenues from resident fees, a reduction that Defendants have passed on to remaining residents
in the form of increased resident fees.
70.

Defendants are liable for the actions of the ARC’s CFO under the theory of

respondeat superior.
D. Count Four: Negligence
71.

Plaintiff incorporates the assertions contained in the foregoing paragraphs.

72.

Defendants owed Plaintiff a duty of care.
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73.

Defendants breached that duty by failing to act on reports of malfeasance worth

hundreds of thousands of dollars, terminating the employee who reported the malfeasance,
failing to report hundreds of thousands of dollars in deferred compensation liabilities, negligently
overpaying financial services advisors in the tens of thousands of dollars, and refusing to adopt
CCRC practices recommended by the National Investment Center and the American Seniors
Housing Association.
74.

As a result of Defendants’ breach, Plaintiff has suffered harm. Defendants have

raised resident fees to make up for negligently squandered assets. The increase in fees far
exceeds the cost of living adjustment that applies to residents’ retirement income, including
Plaintiff’s.
E. Count Five: Negligence Per Se
75.

Plaintiff incorporates the assertions contained in the foregoing paragraphs.

76.

The Texas Human Resources Code prohibits exploitation of elderly persons by

any improper act that involves attempting to use the resources of an elderly person for monetary
or personal benefit, profit, or gain.
77.

Further, the Texas Human Resources Code imposes upon Defendants a statutory

duty to report the elder exploitation described above.
78.

Defendants breached their statutory duty by failing to report the elder exploitation

committed by the ARC’s CFO.
79.

Plaintiff is a member of the class of persons the Texas Human Resources Code

was designed to protect (i.e., elderly persons), and the exploitation was of the type the Texas
Human Resources Code was designed to prevent.
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80.

Defendants’ violation of the Texas Human Resources Code proximately caused

damage to Plaintiff, including increased resident fees and a living environment characterized by
fear and anxiety.
COSTS, FEES, AND INTEREST
81.

To the extent allowed by law, including but not limited to Section 37.009 of the

Texas Civil Practice & Remedies Code, and Section 101.461 of the Texas Business
Organizations code, the Plaintiff also seeks to recover of the Defendants, jointly and severally,
all of the attorneys fees, costs, and expenses incurred in the prosecution of this claim, together
with such pre and post judgment interest as allowed by law.
82.

Furthermore, Plaintiff has incurred legal fees and expenses to enforce the

Resident Contract. Under Chapter 38 of the Texas Civil Practice & Remedies Code, Plaintiff
seeks recovery of his reasonable and necessary attorneys’ fees and costs incurred in this action to
enforce the Resident Contract and through all appeals.
CONDITIONS PRECEDENT
83.

All conditions precedent to Plaintiffs’ right to recover have occurred.
JURY DEMAND

84.

Plaintiff demands a jury trial and tenders the appropriate fee with this Petition.
REQUEST FOR DISCLOSURE

85.

Under Texas Rule of Civil Procedure 194, Plaintiff requests that Defendants

disclose, within 50 days of the service of this request, the information or material described in
Rule 194.2.
PRAYER
WHEREFORE, Plaintiff, acting in his capacity as member of the ARC, asks the Court to
award a judgment against Defendants for all of the damages suffered or incurred by Plaintiff as
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described herein, and recover from Defendants the amounts so transferred, attorney fees and
costs, pre- and post-judgment interest as allowed by law, and such other and further relief to
which he is entitled.
Dated: February 2 , 2017

Respectfully submitted,
DYKEMA COX SMITH
By: /s/ Phil Hardberger
Phil Hardberger
State Bar No. 08949000
phardberger@dykema.com
C. David Kinder
State Bar No. 11432550
dkinder@dykema.com
Ryan J. Sullivan
State Bar No. 24102548
rsullivan@dykema.com
112 East Pecan Street, Suite 1800
San Antonio, Texas 78205
(210) 554-5500 - Telephone
(210) 225-8395 - Telecopier
COUNSEL FOR PLAINTIFF
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Exhibit A

