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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION  

The Chow Train in its capacity as a 501(c)(3) 

organization and Joan Cheever in her 

individual capacity, 

 

 Plaintiffs, 

 

vs. 

 

The City of San Antonio, 

 

 Defendant. 

 

 

 

Civil Action No. TK 

 

 

PLAINTIFFS’ ORIGINAL 

COMPLAINT FOR INJUNCTION AND 

DECLARATORY RELIEF 

 

 

 

 

JURY DEMANDED 

 

TO THE HONORABLE UNITED STATES DISTRICT COURT: 

Come now Plaintiffs, by and through the undersigned attorneys, and file this Original 

Complaint for injunctive and declaratory relief stating that San Antonio City Code Chapter 13 

(the “Ordinance”), on its face and as applied, burdens the fundamental right to free exercise of 

religion as guaranteed by the United States Constitution and the Texas Religious Freedom 

Restoration Act, and violates the fundamental rights to freedom of speech, due process of law, 

and equal treatment under the law as guaranteed by the United States Constitution.  

NATURE OF THE CASE 

1. This is a challenge to City of San Antonio regulations that cause religiously-

motivated charities and individuals like Plaintiffs to refrain from performing charitable acts 

under the threat of prosecution and significant monetary fines. 

2. Plaintiffs’ religious beliefs substantially motivate them to minister to the poor and 

hungry by providing them with food and recognizing them as members of the community.  The 

Ordinance at issue in this case substantially burdens Plaintiffs’ religious beliefs by preventing 
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them from sharing food with homeless individuals unless Plaintiffs comply with Defendant’s 

complex rules regulating commercial food establishments.  As a result, the Ordinance is 

prohibiting Plaintiffs from freely living out their faith.  Further, the Ordinance precludes 

Plaintiffs from performing charitable acts that are speech within the protection of the First 

Amendment, including the expression of their religious faith and advocacy for the poor. 

Government action that effectively censors particular religious beliefs and speech through police 

enforcement and the imposition of significant fines runs counter to the quintessential American 

belief in individual and religious liberty.  It is also illegal under Texas law and unconstitutional. 

3. The Ordinance therefore violates Plaintiffs’ rights to freedom of religion, speech, 

and association as guaranteed by the First and Fourteenth Amendments to the United States 

Constitution and the Texas Religious Freedom Restoration Act. Tex.  Civ. Prac. & Rem. Code 

§§ 110.001-110.012.  

4. Plaintiffs seek a declaratory judgment that the Ordinance and Defendant’s 

enforcement of it against Plaintiffs violate their rights in the manner described above.  Plaintiffs 

also seek a permanent injunction enjoining Defendant from enforcing the Ordinance in a manner 

that violates Plaintiffs’ rights as described above.  Absent declaratory and injunctive relief, 

Plaintiffs have been and will continue to be irreparably harmed because they must either curb 

their faith-based charitable activities to comply with the Ordinance or expose themselves to 

prosecution and significant fines.  Monetary damages cannot remedy the erosion of Plaintiffs’ 

free exercise and speech interests.  

JURISDICTION AND VENUE 

5. This is a civil action seeking a declaratory judgment and injunctive relief to 

vindicate and safeguard Plaintiffs’ rights guaranteed by the Constitution and the State of Texas.  
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Accordingly, this Court has subject matter jurisdiction of this action under 28 U.S.C. §§ 1331; 

1343(a)(3), (4). 

6. Venue is proper in the United States District Court for the Western District of 

Texas—San Antonio Division, pursuant to 28 U.S.C. § 1391(b), because the events and 

occurrences giving rise to these claims arose in this district. 

PARTIES 

7. Plaintiff The Chow Train (“Chow Train”) is a 501(c)(3) non-profit organization 

whose mission is to provide warm, high-quality, and nutritious meals to the homeless and hungry 

in San Antonio and communities experiencing natural disasters, as well as to educate the public 

about the facts and causes of homelessness.  Chow Train, which received 501(c)(3) status in 

2011, was founded on a faith-based belief that people should serve the hungry and poor in their 

communities, wherever they find them.  

8. Plaintiff Joan Cheever (“Cheever”) founded Chow Train in 2005 using her 

personal funds and is a longtime advocate for the poor.  Cheever is a Catholic who seeks to 

operate Chow Train according to Jesus’s words in the Bible, “For I was hungry, and you gave 

Me something to eat.”  

9. Defendant, the City of San Antonio (the “City”), is an incorporated city in Bexar 

County, Texas.  Pursuant to Rule 4(j) of the Federal Rules of Civil Procedure, the City may be 

served by delivering a copy of the summons and of this complaint to the City Manager and chief 

executive officer of the City of San Antonio, Sheryl Sculley, City Hall, 100 Military Plaza, San 

Antonio, Texas, 78205. 

FACTUAL BACKGROUND 

I. The Ordinance  
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10. On May 15, 2008, the City adopted Ordinance 2008-5-15-0402, which enacted 

the regulatory scheme for “food establishments” described in Chapter 13 of the City Code.  See 

San Antonio, Tex., Code of Ordinances § 13-1 (2014).  The Ordinance’s stated purpose is “to 

safeguard public health and provide to consumers food that is safe, unadulterated, and honestly 

presented.”  See id. § 13-2 (adopting 25 Tex. Admin. Code § 229.161 (2006)).   The unstated 

purpose of the Ordinance, however, is to prevent individuals and charities like Plaintiffs from 

sharing food with the homeless in San Antonio.    

11. The Ordinance substantially burdens Plaintiffs’ free exercise of religion by 

prohibiting them from sharing prepared food with homeless and other needy individuals unless 

they comply with the Ordinance’s costly and complex regulatory scheme for commercial food 

establishments.  See id. § 13-11 (stating that “any person” who violates the Ordinance shall upon 

conviction be subject to a fine of up to $2000).  The Ordinance treats giving food to hungry 

people on the street—a private act of charity—the same as operating a commercial food 

enterprise even though it is well-established that charitable activities are protected speech that 

the government cannot regulate as simply another variety of commercial activity.  It is 

impracticable to require persons not engaged in profit-making to essentially operate a 

government-approved restaurant, catering business, or food truck in order to feed a hungry 

person they meet on the street.  Individuals and charities such as Plaintiffs do not have the 

resources to hire the staff and purchase or lease the commercial real estate and equipment 

required to launch and run such enterprises.   

12. Plaintiffs have tried to comply with the Ordinance by, on most occasions, 

preparing their food in a permitted food truck.  However, the Ordinance, as the City has enforced 

it against Plaintiffs, forbids Plaintiffs from removing food from their food truck, transporting it to 
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locales where the homeless are, and then offering the food to homeless people they find on the 

streets.  See id. § 13-63(a).  Although the Ordinance clearly makes it unlawful for an “afoot food 

vendor” to “sell” any “potentially hazardous” food in the City, and to “sell from a stand or other 

temporary structure” without a permit, the Ordinance does not define “sell.”  Id.  Presumably, 

“sell” in the Ordinance carries its ordinary meaning of transferring something to someone in 

exchange for money.  Therefore, according to the Ordinance’s plain meaning, when individuals 

and charities such as Plaintiffs walk up to persons and offer them food for free, they are not 

vending food “without a permit as required” by the Ordinance.  However, the City has enforced 

the Ordinance against Plaintiffs so as to prohibit not only selling but also giving away prepared 

foods while on foot.  By effectively requiring Plaintiffs to only serve the homeless from a parked 

food truck as if Plaintiffs were a commercial food establishment, the Ordinance severely restricts 

Plaintiffs’ ability to pursue their charitable mission of ministering to the needy by going directly 

to them into the streets and homeless communities. 

13. The Ordinance provides no explicit exception for individuals or charities like 

Plaintiffs who give away prepared food as a faith-based charitable act, even if a City-certified 

food manager supervised the food’s preparation in a properly permitted kitchen and stored the 

food in City-approved equipment.  See id. § 13-3.  The Ordinance defines “food establishment” 

to include every “operation” that provides food to people for human consumption, even if there 

is no charge for the food: 

Food establishment shall mean an operation that stores, prepares, packages, serves, 

vends, or otherwise provides food for human consumption: 

 

(1) Such as a restaurant; retail food store; satellite or catered feeding 

location . . .  

 

(2) That relinquishes possession of food to a consumer . . .  



 
PLAINTIFFS’  ORIGINAL COMPLAINT FOR INJUNCTION AND DECLARATORY RELIEF   Page 6 

 

Food establishment includes: 

 

(1) An element of the operation such as a transportation vehicle or a 

central preparation facility that supplies a vending location . . .  

(2)  An operation that is conducted afoot, in a mobile, stationary, 

temporary, or permanent facility or location; where consumption is 

on or off premises; and regardless of whether there is a charge for 

the food . . .  

Id. § 13-3. 

14. The Ordinance explicitly exempts from its rules only food establishments that 

offer whole fruits and vegetables, and temporary food establishments that give away “pre-

packaged, non-potentially hazardous foods.”  Id.  Temporary food establishments may only 

operate in conjunction with up to four “special events” per year.  Id. §§ 13-3; 13-27(h).  The 

Ordinance does not define “pre-packaged,” “non-potentially hazardous,” or “potentially 

hazardous” foods.  To the extent the Ordinance limits Plaintiffs to giving away raw produce, 

foods prepared by commercial establishments, or commercially-processed foods that require no 

further preparation such as candy bars and potato chips, and to doing so only for specific special 

events, the Ordinance substantially burdens Plaintiffs’ faith-based mission of connecting with 

homeless people on a regular basis by serving them warm, satisfying, and nutritious meals 

prepared with the same care that people use every day in preparing meals for their family and 

friends.  

II. Plaintiffs’ Religious Beliefs Related to Serving the Marginalized and Oppressed  

15.  Plaintiffs’ charitable activities are motivated by sincere religious belief.  Cheever, 

a Catholic, founded Chow Train in 2005 on the belief that because Jesus identified himself with 

the marginalized and oppressed, believers in Him must follow His example and live out their 

faith by serving and placing themselves among the hungry and homeless.  Chow Train’s mission 

is to minister to the needy by sharing food and fellowship with them according to Jesus’s words 
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in the Bible, “For I was hungry, and you gave Me something to eat.”  By serving a warm, home-

cooked meal to those whom Cheever calls the “invisible people” of San Antonio, Chow Train 

not only shares food and fellowship with homeless people but also expresses a faith-based 

understanding of their dignity as individuals.  See Invisible People, The Chow Train, 

http://www.thechowtrain.com/home.html (last visited May 28, 2015). 

16. From the beginning, Cheever has operated Chow Train according to that faith-

based tenet.  Cheever initially funded Chow Train with her own money because of her strong 

belief in serving those in need, and she organized Chow Train as a nonprofit to ensure that it 

would operate in total service to that mission.  To facilitate her charitable work, Cheever 

completed a four-month culinary internship in San Antonio with Catholic Worker House, which 

shares her belief in serving God by taking faith-centered action that helps the poor. To this day, 

Cheever still regularly prepares food for Catholic Worker House as part of her faith-based 

charitable endeavors.  

17. Cheever believes that serving another person a hot, home-cooked meal, prepared 

with the same level of care that people take in cooking for their family and friends, is a gift and 

expression of love akin to an expression of religious worship.  In addition to serving the needy, 

Cheever strives to call attention to individuals in need by sharing such meals with them in public 

spaces as a recognition of their humanity and dignity.  Cheever believes that but for the grace of 

God, any person could end up hungry or homeless.  On a regular basis, she therefore encourages 

Chow Train volunteers to make a point of personally connecting with those they serve, to smile 

and greet them, because such acts might be the only positive human interaction that a homeless 

or impoverished person has for days.     
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18. Chow Train has received national attention for its faith-based work.  For example, 

last year, celebrity chef Rachel Ray announced on her television show that H-E-B Grocery 

Stores was donating $5000 in gift cards to Chow Train “to help you out with God’s work.”  See 

A Big Surprise for The Chow Train, The Chow Train, http://www.thechowtrain.com/our-

food.html (last visited May 28, 2015). 

III. Defendant’s Enforcement of the Ordinance Against Plaintiffs 

19. Chow Train has earned its reputation by serving high-quality, multi-course 

dinners to the homeless every Tuesday at various locations in San Antonio for the past ten years.  

On one such Tuesday, April 7, 2015, Chow Train volunteers were serving vegetable soup, lamb 

meatballs over whole wheat pasta, southern braised greens, and green salad with roasted beets to 

homeless people at Maverick Park in downtown San Antonio.  Cheever, a City-certified food 

manager and culinary-school graduate, supervised the food’s preparation in Chow Train’s 

kitchen, which was then and remains properly permitted as a mobile food truck under the 

Ordinance.  See Plaintiff’s Supporting Documents, attached as Exhibit A.  Chow Train 

volunteers stored the food in city- and state-public safety approved hot-holding catering 

equipment.  See id.  Chow Train transported the food that evening using a pickup truck that 

Chow Train owns, rather than Chow Train’s food truck trailer, because Chow Train planned to 

make four serving stops at different locales and the food truck trailer’s large size makes it very 

difficult to access the various urban locations where the City’s homeless and needy individuals 

tend to be.  

20. San Antonio police officers arrived at Maverick Park while Chow Train 

volunteers were serving meals.  An officer told Cheever that she and volunteers could only serve 

the homeless from Chow Train’s food truck.  The officer then issued Cheever a citation 

subjecting her to a potential fine of up to $2000 for failing to comply with the Ordinance’s 
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permitting requirements.  Cheever at the time invoked her faith, telling the officer, “This is how I 

pray, when I cook this food and deliver it to the people who are less fortunate.”  Cheever’s initial 

hearing on the matter is scheduled for July 7, 2015.  See id. 

21. Further prosecution and fines would significantly diminish, if not destroy, Chow 

Train’s operations because it is a nonprofit charity with limited resources. Plaintiffs must either 

curb their charitable activities to comply with the Ordinance or expose themselves to legal and 

financial jeopardy.  Curbing their charitable activities, however, imposes a substantial burden on 

Plaintiffs’ free exercise of religion because it means that Plaintiffs cannot feed the homeless by 

driving to the different areas of San Antonio where homeless people are located at any given 

time and where it is relatively easy for homeless people to receive food.  Therefore, Plaintiffs 

cannot perform the very charitable acts that they believe are required by and give expression to 

their religious faith, and which give their endeavors meaning and purpose, specifically, reaching 

out directly to homeless and other needy individuals wherever they may be to share food and 

fellowship with them.   

22. The Ordinance does not further the government’s ostensible interest in ensuring 

that homeless individuals do not receive food that is unsafe to eat.  By penalizing individuals and 

charities like Plaintiffs for delivering fresh food prepared under the supervision of a City-

certified food manager, in a City-approved kitchen and stored in City-approved equipment, the 

City significantly diminishes the ability of homeless individuals to receive food that is safe to 

eat.   

23. There are, on information and belief, an estimated 3000 homeless people in San 

Antonio who desperately need support and assistance.  Last year, San Antonio told the U.S. 

Conference of Mayors that one of the biggest challenges to addressing local hunger in 2015 
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would be “continuing to meet the needs of food-insecure individuals and families while ensuring 

that they receive good nutritious food.”  U.S. Conference of Mayors, Hunger and Homelessness 

Survey, 70 (Dec. 2014), available at http://www.usmayors.org/pressreleases/uploads/2014/1211-

report-hh.pdf.  According to the City, food pantries and emergency kitchens last year had to turn 

people away due to lack of resources, reduce the quantity of food provided, and reduce the 

number of times a person or family could visit each month.  Id.  Likewise, homeless shelters had 

to turn away families due to lack of shelter beds. Id.  

24. The City’s homeless population includes many individuals with mental illnesses 

and physical disabilities, victims of domestic violence, and people facing other challenges such 

as poverty and substance abuse problems that make securing life’s most basic necessities 

difficult.  Id.  The City has estimated that within San Antonio’s homeless adult population, 30% 

are severely mentally ill, 24% are physically disabled, 18% are victims of domestic violence, and 

13% are veterans.  Id.  Like all human beings, these homeless individuals must secure the life-

sustaining necessities of food, clothing, and shelter to survive.   

25. Although homeless assistance centers provide an important source of life-

sustaining necessities, they often have detailed rules, such as proof of residency and 

identification requirements, which homeless people must follow to access food and services.  

See, e.g., Haven for Hope, Get Help, http://www.havenforhope.org/new/gethelp.aspx (last visited 

May 28, 2015); SAMM Ministries, Transitional Housing, https://www.samm.org/our-

programs/samm-transitional-housing (last visited May 28, 2015).  Many homeless individuals 

have difficulty maintaining identification documents and may not be able to meet those 

requirements to access services.  In addition, some homeless individuals struggling with mental 

illness may avoid entering large congregate settings, as such settings may exacerbate their 
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condition.  As a result, these individuals are unable to obtain food or shelter from these homeless 

assistance sites. 

26. Mental illness and being denied access to homeless assistance centers, as well as 

the other aforementioned challenges, often make it extremely difficult for homeless individuals 

to seek out and access homeless-assistance programs, including programs that serve meals from 

fixed locations.  Further, unlike many of us, many homeless individuals are without access to 

transportation and cannot afford to spend their limited resources, if any, traveling to and from 

designated food-sharing facilities.  Still others have been turned away from designated food-

sharing facilities because the facility lacks enough food or capacity to serve the homeless 

population.  Without food-sharing efforts such as those performed by Plaintiffs, which reach 

unsheltered homeless individuals where they live, many homeless individuals would be forced to 

obtain food from highly unsanitary sources (e.g., trash cans, dumpsters, and street litter), go 

hungry, or leave the City. 

27. Therefore, subjecting individuals and charities like Plaintiffs to all of the 

Ordinance’s costly and complex commercial permitting requirements does not further a 

government interest in ensuring that homeless people do not receive unsafe food, and even if it 

did it would not be the least restrictive means of doing so.  Plaintiffs on the occasion at issue in 

this case prepared all food under the supervision of a City-certified food manager in a City-

approved kitchen, and stored the food in City-approved equipment.  The only reason why the 

City’s police issued a citation to Cheever is that she and volunteers did not serve the food from 

Chow Train’s mobile food truck trailer.  But there is no reason why transporting such food in a 

personal vehicle would render the food any less safe to eat.  Indeed, Chow Train’s activity is no 

different from that of any takeout restaurant, restaurant delivery service, or caterer that lets 
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employees deliver food using their personal vehicles.  There is no indication that Chow Train has 

ever caused the spread of foodborne illness, or that a single person has ever gotten sick from 

eating food prepared by Chow Train over the ten years of its operation. 

28. The City’s recent actions aimed at preventing private persons from performing 

charitable and faith-based acts for the hungry and homeless cast further doubt on whether the 

Ordinance serves a legitimate government purpose as applied to Plaintiffs.  In September 2014, 

then-City Police Chief William McManus proposed a plan to issue citations to people who gave 

money or food to panhandlers.  Dan Solomon, San Antonio Gave a Woman a $2,000 Ticket for 

Feeding the Homeless, Texas Monthly (April 15, 2015, 3:17 PM), 

http://www.texasmonthly.com/daily-post/san-antonio-gave-woman-2000-ticket-feeding-

homeless; Brian Chasnoff, Council Members Curb Panhandling Proposals, San Antonio 

Express-News (Oct. 1, 2014, 12:08 AM), 

http://www.expressnews.com/news/news_columnists/brian_chasnoff/article/Council-members-

curb-panhandling-proposals-5795011.php.   Also last year, the City nearly forestalled Calvary 

Chapel of San Antonio from holding its annual “Joy of Jesus” event at Travis Park, where for 

seventeen years the Chapel had provided free clothing and food to needy individuals on the last 

Saturday of October.  Brian Chasnoff, Bernal Saves Downtown Event for Homeless, San Antonio 

Express-News (Sept. 26, 2014, 10:53 PM), 

http://www.expressnews.com/news/news_columnists/brian_chasnoff/article/Bernal-saves-

downtown-event-for-homeless-5783648.php.  The City also removed “nonessential benches . . . 

that would not affect [the] general public” in response to complaints by nearby businesses and 

other stakeholders about panhandlers and loitering, indicating that the City did not consider the 

panhandlers who ostensibly used those benches to be among the “general public.”  See id.  
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Additionally, the City proposed changes to the La Villita district that would have forced the 

Little Church of La Villita to relocate its nearly 60-year-old food program for the poor so that the 

City could instead attract a new restaurant.  Benjamin Olivo, La Villita’s Church Food Program 

in Jeopardy, San Antonio Express-News (March 20, 2014, 12:15 AM), 

http://www.expressnews.com/news/local/article/La-Villita-church-s-food-program-in-jeopardy-

5332807.php.  

29. Further, the Ordinance is so overbroad and vague that it cannot be constitutional.  

The Ordinance defines “food establishment” as an “operation” that provides food for human 

consumption, but it does not define “operation.”  Presumably, “operation” could include even 

singular, non-commercial acts of food sharing between two or more individuals.  Therefore, any 

individual or entity that provides prepared food to a person for that person to eat could be a “food 

establishment” subject to the Ordinance and would be prohibited from doing so without a permit.  

Although the Ordinance exempts temporary food establishments that give away “pre-packaged, 

non-potentially hazardous foods,” the Ordinance does not define “pre-packaged,” “non-

potentially hazardous,” or “potentially hazardous.”  Nor does the Ordinance provide any 

reasonable notice of how the City or private persons should construe such terms.  The absence of 

a definition makes it impossible for a reasonable person to discern whether a sandwich prepared 

at home or prior to arriving at the food distribution site, or a sandwich prepackaged at a fast-food 

restaurant or in a grocery store’s deli section, qualifies as “prepackaged” such that the individual 

need not comply with the Ordinance.  

FIRST CLAIM FOR RELIEF 

Violation of the Texas Religious Freedom Restoration Act 

30. Plaintiffs incorporate each of the foregoing paragraphs as if fully set forth herein. 
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31. Defendant’s actions and the Ordinance violate the Texas Religious Freedom 

Restoration Act by substantially burdening Plaintiffs’ free exercise of religion, not in furtherance 

of a compelling governmental interest, and not by the least restrictive means. 

SECOND CLAIM FOR RELIEF 

Violation of the Right to Free Exercise of Religion 

Guaranteed by the First Amendment to the United States Constitution 

32. Plaintiffs incorporate each of the foregoing paragraphs as if fully set forth herein. 

33. Defendant’s actions and the Ordinance violates Plaintiffs’ right to freely exercise 

their religious beliefs, as guaranteed by the First Amendment of the United States Constitution, 

as incorporated in and applied to the states through the Fourteenth Amendment. 

34. The Ordinance unconstitutionally infringes on Plaintiffs’ free exercise of religion 

by prohibiting them from ministering to homeless individuals in accordance with their religious 

beliefs.  Plaintiffs’ sincerely held religious beliefs motivate their charitable mission of sharing 

food and fellowship with homeless people, and fulfilling this mission is a religious exercise.  By 

creating government-imposed pressure on Plaintiffs to change how they live out their faith, and 

by exposing Plaintiffs to substantial fines for their religious exercise, the Ordinance and 

Defendant’s conduct chills Plaintiffs’ religious exercise.  

THIRD CLAIM FOR RELIEF 

Violation of the Right to Freedom of Speech Guaranteed by 

the First Amendment to the United States Constitution 

35. Plaintiffs incorporate each of the foregoing paragraphs as if fully set forth herein. 

36. Defendant’s actions and the Ordinance violate the Plaintiffs’ right to freedom of 

speech, as guaranteed by the First Amendment of the United States Constitution, as incorporated 

in and applied to the states through the Fourteenth Amendment. 
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37. The Ordinance unconstitutionally infringes on Plaintiffs’ freedom of speech by 

prohibiting them from performing charitable acts that give expression to their religious faith, as 

well as to their understanding of the human dignity of homeless individuals, their belief in 

advocating for the poor, and their protest against the government’s attempt to discourage or 

prohibit such charitable acts.  By creating government-imposed pressure on Plaintiffs to change 

how they express their faith and values, and by exposing Plaintiffs to substantial fines for this 

expression, the Ordinance and Defendant’s conduct chill Plaintiffs’ freedom of speech.  

FOURTH CLAIM FOR RELIEF 

Violation of the Right to Due Process Guaranteed by 

the Fourteenth Amendment to the United States Constitution 

38. Plaintiffs incorporate each of the foregoing paragraphs as if fully set forth herein. 

39. Defendant’s actions and the Ordinance violate the Plaintiffs’ right to due process 

of law, as guaranteed by the Fourteenth Amendment to the United States Constitution.  On its 

face and/or as applied by the City: 

a) The Ordinance is overbroad in that it prohibits every singular act of sharing 

prepared food between a private individual or charity and a homeless person that does not 

receive prior government approval; 

b) The Ordinance is vague in that it does not put individuals on notice as to when an 

act of food-sharing constitutes an “operation,” or as to what foods qualify as “prepackaged,” 

such that an individual would know that he or she is a “food establishment” subject to the 

Ordinance’s permit requirements; and 

c) The Ordinance’s lack of certain defined terms renders it so vague and overly 

broad that it fails to provide ordinary people reasonable notice of what conduct is being 

prohibited and fails to provide City officials with guidance on how to reasonably enforce it.  The 
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Ordinance also potentially prohibits every public act of sharing food other than raw produce 

without a permit, even between private, consenting individuals. 

FIFTH CLAIM FOR RELIEF 

Violation of the Equal Protection Clause of the 

Fourteenth Amendment to the United States Constitution 

40. Plaintiffs incorporate each of the foregoing paragraphs as if fully set forth herein. 

41. Defendant’s actions and the Ordinance violate Plaintiffs’ right to equal protection 

under the law, as guaranteed by the Fourteenth Amendment to the United States Constitution. 

42. The Ordinance unconstitutionally infringes on Plaintiffs’ equal protection rights 

by prohibiting Plaintiffs from using the personal vehicles of volunteers to transport safely-

prepared food even though, on information and belief, commercial food establishments in the 

City routinely use the personal vehicles of employees to deliver food.  

43. Additionally, on information and belief, the City does not enforce and does not 

intend to enforce the Ordinance against individuals engaging in prohibited conduct not related to 

sharing food with homeless and other needy people. 

JURY TRIAL DEMANDED 

Pursuant to Federal Rule of Civil Procedure 38(b), Plaintiffs notice their demand for a 

trial by jury on all issues so triable. 

PRAYER 

Plaintiffs request that this Court: 

1. Enter declaratory judgment declaring that the Ordinance and Defendant’s actions 

violate Plaintiffs’ rights under the United States Constitution and the Texas Religious Freedom 

Restoration Act in the manner described above. 
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2. Enter a permanent injunction enjoining Defendant from enforcing the Ordinance 

in a manner that violates Plaintiffs’ rights under the U.S. Constitution and the Texas Religious 

Freedom Restoration Act in the manner described above. 

3. Award Plaintiffs costs and attorneys’ fees pursuant to 42 U.S.C. § 1988 and/or 

Tex. Civ. Prac. & Rem. Code § 110.005.  

4. Grant all other relief that is necessary and proper. 

Dated:  July __, 2015 

Respectfully submitted, 

 

AKIN GUMP STRAUSS HAUER & FELD, 

LLP 

By: /s/ Scott Barnard     

Scott Barnard 

State Bar No. 24001690  

Andrew F. Newman 

State Bar No. 24060331 

Elizabeth D. Scott 

State Bar No. 24059699 

AKIN GUMP STRAUSS HAUER & FELD LLP 

1700 Pacific Ave., Suite 4100 

Dallas, Texas  75201-4624 

214-969-2800 (phone) 

214-969-4343 (fax) 

Attorney for Plaintiffs The Chow Train and 

Joan Cheever 

 



 

206957199 v1 

CERTIFICATE OF SERVICE 

The undersigned certifies that the foregoing document was filed electronically in 

compliance with Local Rule 5.1(a).  As such, this motion was served on all counsel who are 

deemed to have consented to electronic service.  Local Rule 5.1(d).  Pursuant to Fed. R. Civ. P. 

5(d), all other counsel of record not deemed to have consented to electronic service were served 

with a true and correct copy of the foregoing by certified mail, return receipt requested, on this 

the ___ day of July, 2015. 

/s/ Scott Barnard     

 


